IN  THE  MATTER  CF  THE  ONTARIO  HUMAN  RIGHTS  CODE  1961-2 


-  AND  - 


IN  THE  MATTER  OF  the  complaint  of  Mrs.  Bonnie 

Gore,  of  Qttau/a,  Ontario,  that  she  uas  denied 

employment  because  of  her  creed  by  the  Ottawa 
Separate  School  Board. 


BOARD  OF  IwqnTRY    UJ.   S.  TARNOPOLSKY 


Submitted  December  7t 
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IN  THE  MATTER  OF  the  Ontario  Human  Rights  Coda,  S.O.  1561-62, 

c.  93,   as  amended  by  5.  0.   1965  ,  c.   85,   S.O.   1967  ,   c.   66,   S.O.  195S, 

c.  85,  and  S.O.  1968-69,  c.  00; 

-    and  - 

IN  THE  MATTER  OF  the  complaint  of  Airs'.   Bonnie  Sore  of  Ottawa, 
Ontario,  that  she  urns  denied  employment  because  of  her  creed  oy 
the  Ottaua  Separate  School  Board; 

-  and  - 

IN  THE  IK1ATTER  OF  a  3oard  of  Inquiry  appointed  under  the  Ontario 
Human  Rights  Cede,  as  provided  for  in  Section  13,  to  conduct  a 
hearing  to  inquire  into  these  matters. 


BOARD  OF  INQUIRY    Hi.    S.  TARN0P0LSKY 


APPEARANCES: 

Mr.  Oohn  Scpinka,  Q.C.  -  Counsel  for  the  Commission 

Mr.   R.   Landriault  -  Counsel  fcr  the  Respondent 

TO  THE  ONTARIO  HUMAN  RIGHTS   COMMISSION  and  to  the  Honourable 
Gordon  Carton,  Minister  of  Labour  of  tr.e  Province  of  Ontario: 

On  the  ninth  day  of  Ouly,  A.D.,  1971,  I  uas  appointed 
as  a  Board  of  Inquiry  under  Section  13  of  the  Ontario  Human 
Rights  Cede  to  inquire  into  the  above-mentioned  matter  and  tc 
report  to  the  Ontario  Human  Rights  Commission  in  accordance 
luith  the  said  Act.     Arrangements  mere  made  for  the  Hearing  to  be 
held  in  Ottawa,  on  Monday,  August  23rd,  1971,  in  Courtroom  number  4 
of  the  Carlton  County  Courthouse.     The  Hearing  was  continued 
and  concluded  on  Tuesday,  August  24th,  1971,  at  the  same  location. 
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Tha  complaint  roads  as  follows:  - 

Last  spring   (1970)    I   submitted  an   1  application  for 

employment'   for  secretarial  employment ,  at  a  scnocl,   to  tne 

Separate  School  Board,  140  Cumberland  Street.     Approximately  • 

one  month  ago  (January  1971)   I  noticed  an  advertisement 

in  the  Ottawa  Citizen  for  school  secretaries,   so  I  telephoned 

the  Office  Administration  Degt .   of  the  Separate  Scnool  iicard 

to  ensure  that  my  application  still  uas  on  file.     I  was 

assured  it  w a s  and  that   I   w o u i d  be  g i v e n  a  call,   in  due 

course.     Approximately  two  weeks  later  I   received  a  call 

from  the  Separate  School,  a  female  whose  name  I   cannot  recall, 

asked  me  if   I   uas  still  interested  in  working   at  a  scnool. 

I   replied  that  I   was  and  she  proceedea  with  tne  particulars, 

namely  the  location  and  name  cf  the  scnool;   Our  Lady  of 

Fatima  at  w'oodrof  fa  and  Byron  Avenues,  which  is  a  five 

minute  drive  from  my  home.     I   cannot  recall  exactly  whet 

was  said  next  but   I  remember  stating  that  I   was  not  Roman 

Catholic.  ■■  The  rest  of  the  conversation  is  vague  but  7 

distinctly  recall  asking  if  it  were  a  stipulation  of 

employment  that  I   be  Roman  Catholic  and  she  replied  that  it  was. 

She  said  sorry  and  the  conversation  ended. 

In  considering  a  complaint  of  this  nature,  the  first  task  of 
a  Board  of  Inquiry  is  to  determine  whether  in  fact  there  was  a 
denial  of  employment,  secondly  whether  that  denial  was  for  the 
reason  alleged  in  the  complaint,  and  third  whether  this  amounted 
to  discrimination  as  oronioited  cy  ths  Ontario  human  Rignts  ooce. 

In  this  particular  inquiry,  there  is  no  douot  that  the 
complainant  was  denied  an  opportunity  to  be  considerea  for 
employment  because  she  was  not  a  Reman  Catholic.     The  complainant 
testified  that  this  reason  was  given  to  her  over  tne  telephone  by 
a  lady  in  the  Administrative  Office  of  the  Separate  School  Board. 
Kir.  F.   C.  Haussmann,  a  Human  Rights  Officer  employed  by  the  Ontario 
Human  Rights  Commission,  testified  that  Kir.  Groulx,  the  Chief 
Administrative  Officer  and  Secretary— Treasurer  of  the  Ottawa  Separate 
School  Board,  informed  him  that  the  Separate  School  Board  "has  always 
had  the  policy  of  religion  as  a  criterion  for  hiring  of  all  staff." 
Mr.  Haussmann  testified  that  Mr.  Groulx  said  this  policy,  applied 
to  secretaries,   janitors,  and  other  support  staff  as  well. 

fflr.  Groulx  took  the  stand  and  said  that  ha  agreed  with  ffir. 

Haussmann' s  description  of  their  conversation. 

0.   And  did  you  hear  his  description  of  that  telephone 
conversation? 
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A.   Yes,   I  did. 

Q.   Do  you  agreo  with  his  description? 
A,   Yes,   I   do,  sir. 

Q;   And  specifically  ho  said  that  you  stated  that  it  uas 
always  the  policy  of  the  Ottawa  Separata  Scnocl 
Soard  ujith  respect  to  secretaries,  clerks,  and 
Janitors  to  hire  only  Catnolics? 
•  A.   Yes,  sir. 

Q.  And  that  is  true,  is  it? 
A.  Yes,  sir. 

Q.  And  then  tnere  was  a  meeting  on  3une  17th.  1971, 
with  Mr.  Hauasmann,  Mr.  Hunter,  yourself  and 
Mr.  Landriault? 

A.  Yes,  sir. 

Q.   And  you  heard  Mr.  Haussmann's  description  of  that 

meeting? 
A.  Yes,  sir. 

Finally,   I  posed  this  question  directly  to  Mr.  Groulx: 

Now  there  were  questions  asked  near  the  end  about  a 

person  that  was  hired  in  [firs.  Gore's  position  but  I 

take  it,  if  I   understand  you  correctly,  that  it  is 

not  because  Mrs.  Gore  had  a  Grade  10  education  nor  because 

of  her  desire  to  work  from  9:00  to  5:00,   it  was  a  decision  made 

because  she  was  not  Roman  Catnolic? 

To  this,  Mr.  Groulx  replied:     "That  is  right." 

Tn  f.hn  light  of  the  above  evidence,  it  is  net  necessary 
to  spend  too  much  time  on  the  first  issue  raised  in  argument 
by  Mr.   Landriault,  i.e.,  that  Mrs.  Gore  was  not  denied  employment, 
or  in  the  alternative  that  it  was  not  a  denial  because  of  creed. 
At  all  times  the  position  of  Mr.  Groulx  was  made  clear  to  ail 
concerned,  including  the  3oard  of  Inquiry.     Mrs.  Gore  was  not 
considered  for  employment  as  a  secretary  to  the  Principal  of 
Our  Lady  of  Fatima  School  because  of  the  fact  that  she  was  not 
a  Romaa  Catholic. 

This  now  brings  us  to  the  two  important  issues  in  this 
inquiry.     The  first  is  that  even  if  the  Cttaua  Separata  Scnooi  Baord 
discriminated  against  Mrs.   Gore  with  regard  to  employment  because 
of  her  creed,  contrary  to  section  4(1 )   of  the  Ontario  Human 


Rights  Coda,  this  section  should  not  apply  because  of  the-  exemption 

in  subsection  4  of  section  4  ,  which  re- ads  as  follows: 

(A)   This  section  does  not  apply, 

(b)  to  an  exclusively  religious,,  philanthropic, 

educational,   fraternal  or   social  organization 
that  is  not  operated  r'or  private  profit  or  to  any 
organization  that  is  operated  primarily  to 
foster  the  w  el  fare  of  a  religious  or  ethnic 
group  and  that  is  not  operated  for  private 
profit,  where  in  any  such  case  race,  colour, 
creed,   nationality,   ancestry  or  place  of  origin 
is  a  reasonaDle  occupational  qualification. 

The  first  question  therefore,  is  whether  this  is  a  case  where  creed 
"is  a  reasonable  occupational  qualification".     The  second  question 
that  must  be  determined  is  whether  section  4(4) (b)   of  the  Ontario 
Human  Rights  Code  is  void  or  inoperative  because  of  section  93  of 
the  British  North  America  Act? 

II 


In  considering  the  applicability  of  section  4(4)(b) 
of  tha  Ontario  Human  Rights  Cede,   ana  in  determining  whether  in 
the  complaint  which  is  the  subject  of  this  inquiry  creed  is 
"a  reasonable  occupational  qualification",   I   have  no  court  decision 
and  no  decision  of  Boards  of  Inquiry  to  guide  ma.     There  is  some 
evidence  of  the  practice  of  otner  Separate  School  3oards,  but 
this  evidence  was  raised  very  briefly,  and  the  two  complaints 
with  reference  to  which  this  information  was  supplied  were 
concarnad  with  janitorial  and  not  secretarial  staff. 

In  determining  whether  creed  is  a  reasonable  occupational 
qualification  for  the  job  of  school  secretary,  one  must  turn 
first  to  the  job  specification  for  the  position  which  was 
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published  by  the  Ottawa  Roman  Catholic  School  Boara,  and 
acknowledged  by  Mr.  Groulx  as  being  the  job  specif icat ion  covering 
the  position  which  is  the  subject  of  this  inquiry.     It  reads 
as  follows: 

"3ob  Title:  School  Secretary 

Department:  Office  Services 

Oob  Content:  Under  the  Supervision  of  the  Principal 

1  .   Receives  ail  telephone  calls 

2.  Carries  out  general  office  works 

3.  Keeps  daily  registers  of  pupils  attendance 

4.  Perform  ail  other  duties  as  instructed  by  the  principal  of 
the  school." 

From  the  above  job  specification,  there  is  no  reference  to  the 
requirement  that  the  employee  be  a  Roman  Catholic  or  know  any 
of  the  tenets  of  the  faith.     The  four  categories  of  duties  listed 
would  require  further  investigation  before  one  could  determine 
whether  being  a  Roman  Catholic  is  a  "reasonable  occupational 
qualification"  for  this  position. 

In  his  testimony,  Mr.  Groulx  suggested  that  there  were  a 

nnnSpr    nf    rlnfMps    inhirh    a    qpn?p;.3r\;    fcn    s    nr'i  n,"i  nal    miisr.    narrv  nnf 

which  require  her  tc  be  a  Roman  Catholic.     These  can  probably  be 
grouped  under  three  headings:    ( 1 )   answering  telephone  inquiries  fr 
parents;   (2)   compilation  of  reports  and  questionnaires;   (2)  main- 
taining a  Catholic  atmosphere.     Let  us  consider  these  in  turn. 

( 'l )   Answering   "ncuiri.es  from  Parents 

During  his  testimony  the  only  examples  given  by  Mr.  Groulx 
of  the  types  of  inquiries  which  the  secretary  would  have  to  deal 
witn  which  would  require  her  to  be  a  Roman  Catholic  concern  such 
religious  activities  as  catechism,   confirmation,   and  communion. 
It  was  suggested  that  the  secretary  would  have  to  know  whether 
a  particular  school  child  is  ready  to  receive  confirmation  or 
communion.     However,  it  is  quite  clear  that  in  a  school  cf  almost 


any  size  the  secretary  could  not  rely  upon  memory,  out  ujouIg  nave 
to  consult  the  records  to  answer  any  of  these  questions.  In 
addition,  it  was  saicl  that  if  a  child  transferred  from  another 
school  it  might  ce  necessary  to  determine  uhich  of  these  religious 
exercises  the  child  u/ould  be  ready  for.     This,  too,   could  only 
be  determined  by  the  child's  record  which  would  be  -  r  ansrnit  t  ed. 
No  evidence  was  submitted  as  to  how  and  why  such  a  record  could 
be  read  and  understood  only  by  a  Roman  Catholic.     It  was  submitted 
that  the  secretary  acts  in  consultation  and  coordination  with  the 
Principal  on  such  matters,  although  not  necessarily  as  to  every 
particular  inquiry.     Mr.  Groulx  did  suggest  that  parents  might 
ask  about  the  clothes  their  children  should  wear  on  these  occasions, 
but  could  give  no  other  example  than  that  hats  used  to  be  worn, 
and  that  the  child  should  be  neat  and  clean.     I  would  have  to 
state  that  there  was  no  evidence  submitted  to  me  of  inquiries 
which  could  not  be  answered  by  a  secretary  in  reading  from  the 
record,  or  in  applying  ordinary  common  sense,   or  in  being  given 
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particular  school. 

(2)    Compilations  cf  Pncords  ,   Questionnaires  &  Surveys 
In  his  testimony  Mr.  Groulx  admitted  that  this  was  largely 
a  secretarial  job  involving  the  typing  of  reports,  handwritten 
by  Principals,  and  compilations  of  questionnaires  completed  by  parent 
It  was  suggested  that  if  the  questionnaires  were  incomplete,  the 
secretary  would  have  to  phone  for  additional  answers.     This  would 
seem  to  be  a  duty  that  would  come  within  the  fourth  category  in 
the  job  specification,  i.e.,  "perform  all  other  duties  as  instructed 
by  the  Principal  of  the  School".     As  Mr.  Groulx  admitted,  he  did 


• 
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not  knouj  what  the  questionnaires  would  ucl*uully  require,  and  that 
they  mould  have  to  bo  worked  out  between  tho  Principal  ^nu 
the  secretary.     I   fail  to  sea  how  a  secretary,  working  only  naif 
days,  wno  is  not  even  required  to  have  completed  nor  high  school 
education,  could  be  given  the  discretion  cf  completing  these 
questionnaires  without  close  supervision  by  the  Principal  whose 
responsibility  it  is. 

In  fact,  one  has  to  conclude  that  the  two  aspects  of  the 
job  which  have  been  discussed  here,   i.e.,   answering  inquiries 
from  parents,  and  compilation  of  reports  and  questionnaires,  are 
such  as  could  be  carried  out  in  the  manner  suggested  by  "fir. 
Groulx  only  if  the  secretary  is  instructed  by  the  Principal. 
If  fflr.  Groulx  testified  that  even  he  would  not  know  the 
requirements,  because  they  would  vary  from  school  to  school, 
then  surely  no  secretary  could  be  expected  to  know  more  without 
instruction,  and  the  jon  specification  does  not  contradict  this. 

(3)   Plaint ainina   a   Catholic  atmosohare 

.  fflr.  Groulx' s  emphasis  throughout  both  in  reply  to  the  Ontario 

Human  Rights  Commission,  and  in  reply  to  questionning  on  the  witness 

stand,   emphasized  that  it  was  the  third  reason,   i.e.,  the 

necessity  to  maintain  a  Catholic  atmosphere,  which  overrode  ail 

otner  considerations  in  the  requirement  for  membership  in 

the  Roman  Catholic  faith  as  a  reasonable  occupational  qualification. 

In  cross-examination  by  Mr.  Sopinka,  Mr.  Groulx  stated  that:  "I 

think  our  system  should  be  fully  Catholic."     The  following 

exchange  then  followed  between  fflr .   Sopinka  and  fflr.  Groulx. 

3.  That  is  the  main  reason  for  the  policy,  is  it  not? 
A.  That  is  right. 

Q.   .'.othing  really  to  do  with  the  fact  that  a  Protestant 

secretary  cannot  ao  the  job? 
A.   Mo,  no  question  of  secretaries  —  just  as  to  doing  the 

clerical  work  there  is  no  proolem. 


< 
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Similarly,  thu  f irct  stutomunt  that  Hlr.  Hroulx  ran  do  to  tiff i.tn.i:v. 

of  thu  Ontario  Human  Kicjhta  L'u;m;iiasion  in  connection  with  the 

reason  for  the  policy  was  as  folio  as : 

I  said  that  for  us  Catholics  it  is  not  a  question  cf  teaching 
only  religion,  it  is  to  live  our  own  religion  and  u/s  must 
have  a  Catholic  atmosphere  in  the  schools,  and  if  uie 
need  that  Catholic  atmosphere,  we  must  have  Catholic 
employees,   teachers,   secretaries,  and  caretakers,  Catholics, 
so  that  we  can  keep  that  atmosphere  in  the  scnooi  .... 

He  went  on  to  refer  to  the  statement  made  by  Archbishop  Pocock 

in  Toronto  on  March  31,  1971,  where  His  Grace  stated: 

Basically  a  Catholic  school  is  one  in  which  God,  his 
truth,  his  life  are  integrated  into  the  entire  syilabus, 
curriculum  and  life  of  the  school. 

I  think  that  there  is  no  question  but  that  this  is  the 
main  reason  mhy  the  Ottawa  Separate  School  Board  decided  that 
only  Roman  Catholic  secretaries  could  be  hired.     This  mas  a 
reason  given  over  and  over  again  by  Mr.  Grculx  for  the  policy. 

It  is  not  for  me  to  question  whether  this  is  or  is  not  a 
valid  belie?;  as  I   cannot  and  will  not  be  involved  in  ecclesiastical 
questions.     Rather,  my  task  is  solely  the  secular  one  of  determining 
whether  requiring  that  all  secretaries  who  work  for  the 
Ottaua  Separate  School  Board  must  be  Roman  Catholic  is  "a  reasonable 
occupational  qualification"  within  the  terms  of  section  4(4) (b) 
of  the  Ontario  Human  Rights  Code. 

In  the  terms  in  which  the  policy  was  urged,  although  this 
is  not  the  question  directly  before  .me,  I  have  to  consider  it  in 
regard     to  a  total  requirement  for  all  employees  in  the 
Separate  School  Board.     The  policy  was  stated  to  be  one  which  applies 
equally  to  all  employees.     f/lr,  Sopinka  argued  that  the  desire  of  the 
Ottawa  Separate  School  Board  to  have  only  Roman  Catholics  on  its 
staff  because  their  tax  supporters  would  not  like  it  otherwise,  was 
really  no  different  than  the  case  of  proprietors  cf  hotels  and 
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motels  who  practice  racial  discrimination  on  the  grounds  that 
some  of  their  guests  do  not.  like  other  races.     Although  this 
analogy  is  not  exactly  applicaoie,  oecause  there  is  no  exemption 
of  a  nature  similar  to  that  in  section  4(a) (b)   in  the 
prevision  dealing  with  discrimination  in  accommodation,  it  is 
somewhat  analogous  in  that  a  policy  or"  non-discrimination 
cannot  always  ce  forwarded  if  we  are  to  be  affected  by  people's 
preferences,  and  likes  and  dislikes. 

I   can  understand  some  of  IYIr.  Grouix's  sentiments  when  he  argues 
that  since  Catholics  have  to  provide  tax  support  to  Separate 
Schools,  and  since  in  some  cases  Catholic  parents  opt  for  the 
Public  School  System,  and  in  other  cases  the  Separate  School 
Board  provides  education  to  children  of  parents  where  the  father 
is  Protestant  and  pays  taxes  to  the  Public  School  System,  he 
feels  that  only  Catholics  should  be  employees.     However,  the 
Separate  School  Beard  does  receive  provincial  government  funos. 
Moreover,  the  taxing  power  is  granted  by  the  province  and  sanctioned 
by  the  British  North  America  Act,  and  to  that  extent  is  a  "public" 
school  system  for  Catholics. 

I  think  it  would  be  reasonable  for  the  Separate  School  Board 
to  refuse  to  hire  a  secretary  who  is  hostile  to  the  Catholic 
faith  or  to  the  aims  of  the  Seperate  School  system,   regardless  of 
her  religious  upbringing,  but  I  cannot  see  now  a  secretary  can 
be  expected  to  provide  an  example  for  the  children.     This  is  surely 
the  responsibility  of  the  teachers,   and  the  religious  aspect 
is  the  responsibility  of  the  ecclesiastics  as  well  as  most  of  the  teac 
ers.     The  secretary  performs  secretarial  and  clerical  functions  (ana 
only  for  half  a  day),  under  directions  from,  and  subject  to 
supervision  by,  the  Principal.     Requiring  that  she  be  a  Roman 
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Catholic  is  not,  in  T.y  opinion,  a  "reasonable  occupational 
qualification"  within  tho  meaning  of  section  4  (4;^b)  of  the 
Ontario  Human  Rights  Codu. 

Perhaps  I   should  just  add  that  no  time  was  spent  at  the  hearing 
with  respect  to  uhat  the  requirement  of  being  a  Roman  Catholic 
entailed.     Would  the  person  haua  to  be  a  practising  Cathciic 
noui?     Would  a  person  who  had  attended  a  Separata  School  at  one 
time,  and  knew  all  the  tenets  of  the  faith,  at  least  to  the  extent 
necessary  to  help  the  Principal,  be  oligible  even  if  such 
parson  were  not  a  Catholic  today?     Those  questions  illustrate  that 
the  test  is  too  vague,  and  that  the  requirement  exacted  by  the 
Ottawa  Separata  School  Board  was  not  an  "occupational  qualification", 
but  rather  a  qualification  of  "atmosphere".     This  is  not  the  exemption 
granted  in  paragraph  (b)   of  subsection  (4)   of  Section  4  of  the 
Ontario  human  Rights  Code. 

It  is  reasonable  to  expect  the  Secretary  to  be  prepared  tc  learn 
wnat  is  requarec  to  meat  ner  cuties  in  answering  telephones, 
compiling  questionnaires,   3tc.     It  is  reasonable  to  expect  that  she 
be  prepared  to  help  the  Principal,  the  teachers,  the  pupils,  and 
their  parents  within  the  bounds  of  ner  duties,  in  a  co-onerat-ve  snirit, 
whether  she  herself  be  a  Roman  Catholic  or  not,  as  a  child,  in 
the  past,  or  in  the  prasant. 

Ill 


It  was  argusd  on  behalf  of  the  resoondent  that  the  complaint 

of 

should  be  dismissed  because/section  93  (l)   of  the  British  i\iortn 
America  Act,  1367.  which  reads  as  fellows: 
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Sj  93     In  and  for  each  Province  the  Legislature  may 
exclusively  make  laius  in  relation  to  education, 
suojeet  and  according  to  the  following  provisions: 

1.   Nothing  in  any  such  low  shall  prejudicially 
affect  any  rignt  or  privilege  with  raipoc:  to 
denominational  oehooio  whicn  any  clooo  of  persona 
have  by  law  in  tne  Province  at  the  Union. 

The  argument  by  Counsel  for  the  respondent  as  to 

the  effect  of  this  provision  on  the  disposition  of  :his  complaint 

is  set  out  in  full: 

By  preserving  as  they  stood  the  rignts  and  privileges 
given  in  relation  to  denominational  scnoois  by  law  in 
1867  this  section  protects  the  rignts  uhic.n  at 
Confederation  Deiongec  to  the  Roman  Catnolic  population 
as  a  class.     At   Confederation  Roman  Catnolic 
denominational  scnods  were  cperatee  by  tne  Churcn  and  ell 
employees  were  Roman  Catholics.     Roman  Catnolics  believe, 
as  they  always  have,   that  their  schools  are  a  uay  of 
life  and  that  tha  total  school  community  is  made  up 
of  ail  those  ujitnin  the  system.     It  is  suornitted  that  tne 
Province  is  not  competent  to  change  this  situation 
directly  or  indirectly,   and  any  legislation,   tne  affect 
and  form  of  which  is  to  deprive  separate  school 
supporters  of  the  rights  and  privileges  tney  snjoyed  at 
Confederation  is  ultra  vires. 

In  support  of  this  contention  Counsel  for  the  respondent  quoted 

Lord  Macnaghten  in  the  case  of  u'innioea  v.    Barrett,   [1392]  A.C. 

445  3  u/hare  he  said  the  following   (at  £58)  : 

...Roman  Catholics  and  members  of  every  other  religious 
body  in  Manitoba  are  free  to  establish  schools  through- 
out the  Province;   they  are  free  to  muintnin  thuiv  schools 
by  school   fees  or  voluntary  subscriptions;    the"  free 
to  conduct  their  cchonls   r.cr:orr!ir,r   to   f.neir   own   relie ;. ou. 
tenets  without  molestation  or  interference  .... 


It  should  be  pointed  out  initially,  as  does  Counsel 
for  the  Commission,  that  no  evidence  was  submitted  to  prove  that 
in  fact  the  Reman  Catholic  Separate  Schools  in  Ontario  at  Confederation 
did  hire  only  Roman  Catholic  employees.     In  any  case,  as 
Counsel  for  the  Commission  rightly  pointed  out,  the  legislation 
dealt  with  in  the  case  of  Wir.r.ipsn  v,   Barrett,   sucr.-:,  was 
crucially  different  from  section  93  (1).     Section  22  of  the 
Manitoba  Act,  subsection  (1)   of  which  is  the  equivalent  to 
Section  93  (1)   of  the  BNA  Act,  reads: 


c 


Nothing  in  any  suoh  Law  shall  pro judicially 
affect  any  right  or  privilege  with  respect  to 
denominational  schools  which  any  class  of 
parsons  have  by  law  or  p r a r. z  i r; a  in  the  Province 
at  the  Union.     [italics  odaaGj 

Thus,  as  Professor  D.  A.  Schmeiser  points  out  in  his  book 

Civil  Liberties  in  Canada,  Oxford  University  Press,  1954,  at 

page  159,  the  addition  of  the  uords  "or  practise",  which  mere 

intentionally  inserted,  make  the  Manitoba  Act  wider  in  scope 

than  section  93  (l)   of  the  B JVi A  Act.     In  the  case  of  111 i r. r, i c e o  v . 

Barrett,  suora,  Lord  lYIacnaghten  made  specific  reference  to  this 

distinction  fet  pages452-3).     This  was  subsequently  reaffirmed 

by  Lord  Suckmaster  in  the  case  of  Bttawa  Separate  School  Trustees  v 

Mackel 1 ,   [1917J  A.C.   52,  where  he  said,  witn  reference  to  subsectio 

(1  )   of  section  93  (at  59) : 

...[l]t  has  been  decided  by  this  Board  that  the 
right  or  privilege  reserved  in  the  provision 
is  a  legal  rignt  or  privilege,  and  does  not 
include  any  practice,   instruction,  or  privilege 
of  a  voluntary  character  which  at  the  date  of 
the  passing  of  the  Act  might  be  in  operation: 
uitv  of  ujI ~ nip z z  'J.   Barrett . 

In  any  case,  as  has  been  pointed  out  earlier,   no  evidence 
mas  submitted  of  a  practice  with  respect  to  employment  of  personnel 
by  the  Separate  School  Boards  in  1067. 

If  one  looks  at  the  "Act  to  Restore  to  Roman  Catholics 
in  Upper  Canada  certain  rights  in  respect  to  Separate  Schools"  , 
which  u/as  enacted  in  1853,  and  which  was  applicable  in  1857  ,  there 
is  no  provision  restricting  the  right  of  employment  in  Separate 
Schools  to  Roman  Catholics.     Section  2  of  the  Act  provides  for 
the  estaDiishing  of  a  separate  school  by  five  heads  of  families 
who  are  Roman  Catholic,  section  3  provides  that  only  Roman 
Catholics  may  participate  in  the  election  of  trustees,  section  7 
confines  the  power  of  trustees  of  separate  schools  to  levy 
school  taxes  upon  persons  who  subscribed  towards  the  support 
of  such  schools,  but  nowhere  is  there  reference  to  their  right 
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to  confine  employment  to  separate  school  supporters.     In  fact, 
as  Counsel  for  the  Commission  pointed  out,  section  9  provides 
that  the  trustees  shall  perform  "the  same  duties  and  De  suojact 
to  the  same  penalties  as  Trustees  of  Common  Schools;   and  teachers 
of  Separate  Schools  shall  be  liaole  to  the  same  obligations  and 
penalties  as  teachers  of   Common  Schools". 

There  is,  therefore,   no  explicit  legislative  provision  existing 
in  1S57,  nor  for  that  matter,  was  there  any  evidence  of  such  legis- 
lation since  1857,  which  permits  the  trustees  of  Roman  Catholic 
Separate  Schools  to  require  that  an  employee  be  a  Roman  Catholic. 
Nothing  in  the  Separate  Schools  Act,  R.S.C.   1950,  chapter  256  as  amended 
[now  R.S.O.  1970,  C.430J  indicates  any  expanded  rignt  in  this 
direction.     Again,  section  IB  provides  for  the  right  of  Reman 
Catholics  to  establish  a  Separate  School,  and  under  section  20, 
Roman  Catholics  have  the  right  to  elect  trustees.     3y  section  24 
a  Roman  Catholic  householder  or  freeholder,  who  is  at  least  twanty- 
ono  years  of  age,  may  vote  for  the  establishment  of  a  separate 
cohnn".  _      Rpnt.inn         finals   in  rtfitail    with  the  duties  and  powers  of 
trustees,  but  makes  no  reference  to  a  power  to  restrict  employment 
on  the  basis  of  religion. 

If  there  are  no  such  powers  explicitly  granted  in  the 
Separate  Schools  Act,  did  they  exist  otherwise?     It  may  very  well 
be  that  at  Common  Law  there  was  a  right  to  discriminate,  except 
by  a  common  carrier  or  a  hotel-keeper.     (Franklin  v.   Evans  (1924) 
55  J.L.R.   349.     Also  see  Christie  v.   York  Corporation     [l940]  S.C.R. 
139.)     In  fact,  it  is  perhaps  true  to  say  that  there  was  no  prohibition 
in  the  Common  Law  against  discriminating  in  one's  hiring  practices. 
As  initially  enacted,  the  Ontario  Human  Rights  Code  specifically 
exempted  educational  institutions  from  the  Code,  and  it  was  only 
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subsequent  amendment  which  restricted  the  exemption  to  cases 
where  there  was  "a  reasonable  occupational  qualification". 

Clearly,  section  93   (1)   contemplated  the  operation 
of  provincial  laws  imposing  new  obligations  or  regulations, 
as  long  as  they  did  not  prejudicially  affect  any  right  or  privilege 
existing  by  law  at  the  time  of  Union.     As  early  as  1878,  in  the 
case  of  Board  cf  Trustees  cf  the  Roman  Catholic  Separate  Schools 
of  Belleville  v.   Crsinr.sr   e t   a  1 ,   (1878)   25  Grant  570,  the  court 
stated  (at  page  579),   "it  is  clear  that  it  was  not  intended  by  this 
subsection  [section  93  (1)   of  the  SNA  Act]  to  preclude  all 
legislation."     Reference  was  mads  to  the  fact  that  subsections  3 
and  4  of  section  93  contemplated  some  power  in  the  provincial 
legislature  to  legislate  with  respect  to  denominational  schools. 
Similarly,  in  the  case  of  Toronto  v.  Trustees  of  the  Roman  Catholic 
Separate  Schools  of  Toronto  [l92o]  A.C.   81,  at  88,  the  Judicial 
Committee cf  the  Privy  Council  described  section  93  (l)  of  the 
BNA  Act  in  the  following  terms: 

It  is  a  restriction  upon  the  power  of  the 
Province  to  make  laws  in  relation  to  education, 
but  does  not  prevent  the  provisions  of  the 
Municipal  Act  with  reference  to  building, 
and  other  matters  relating  to  the  health 
and  convenience  of  the  population,  from 
applying  tc  denominational  schools  as  well 
as  to  other  buildings. 

Similarly,  in  Roman  Catholic  Separate  School  Trustees   for  Tiny 
and  others  v.  The  Kino   [1928]  A.C.   353,  the  Judicial  Committee 
of  the  Privy  Council  stated  that  while  the  settlement  of  1863 
between  Catholics  and  Protestants  was  to  be  maintained,  the  province 
retained  the  power  "to  mould  the  educational  system  in  the  interests 
of  the  public  at  large,  as  distinguished  from  any  section  of  it, 
however  important".     (385-6)       This  statement  should  be  noted 
particularly  in  pointing  out  that  it  is  the  interests  of  the 
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public  at  large,  and  not  a  section  of  tha  puclic  for  whom  section 
93  (1)  was  intended.     In  this  case  the  Judicial  Commit tae  of  tne 
Privy  Council  went  on  to  point  out  that  the  province  retained 
poiuer  of  overall  regulation  "in  the  full  sense"   (3SS)  ,  and  possessed 
"full  power  of  regulation"  (237;. 

Section  93  (1)   could  not  have  been  intended,  therefore, 
to  prevent  the  legislature  from  enacting  any  law  which  affects 
the  rights  and  powers  of  Separate  School  Boards.     It  must  have  been 
contemplated  that  the  province  could,  for  the  sake  of  health,  or 
morals,   or  for  public  policy  reasons,   enact  laws  or  regulations 
with  respect  to  schools.     One  need  but  look  at  the  present  Schools 
Administration  Act,   R.S.O.   1970  c.  424,  to  see  a  number  of 
provisions  which  now  apply  both  to  separate  and  to  public 
schools,  which  were  not  in  existence  in  1667.     Thus,  section  5 
of  tha  Act  provides  for  the  compulsory  attendance  of  children 
from  age  6  to  age  16.     Section  15  requires  certain  conditions  with 
respect  to  tne  salary,  sick  pay,   etc.   which  must  apply  to  every 
contract  between  a  teacher  and  a  school  board,  whetner  separate 
or  public.     Similarly,  it  could  not  be  argued  that  the  province 
could  not  today  apply,  for  example,  collective  bargaining  or  trade 
union  legislation  to  the  separate  schools  merely  because  in  1557 
such  legislation  did  not  exist.     If  recognition  of  trade  unionscr 
teachers'   associations  can  now  be  made  applicable  to  school  boards, 
despite  the  fact  that  there  could  be  an  argument  that  the  school 
boards  were  free  to  ignore  such  associations  in  1857,  then  surely 
the  province  could  decide  to  apply  the  Ontario  Human  Rights  Code 
to  schools  unless  the  discrimination  practised  by  the  school 
board  is  such  as  can  be  described  as  being  a  "reasonable  occupational 
qualification" . 
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Therefore,  sinco  in  16C7  there  wuc  no  right  or  privilege 
at  law  or   soparate  school  beards  to  require  as  a  condition 
of  omploymont  that  a  person  bo  a  Ro.r.an  Catholic,  and 
since  section  93  (1)   of  the.  B l\IA  Act  clearly  contemplated 
the  application  of  provincial  legislation  to  separata 
schools,  unless  such  laws  prejudicially  affected  rights 
and  privileges  existing  at   Confederation,   I   find  that 
section  4  (4)(o)   of  the  Ontario  Human  Rights  Code  is 
intra  vlras  the  provincial  legislature. 


IV 


Since  during  the  hearing  into  this  complaint  Mrs.  Gore 
stated  that  she  would  not  now  be  interested  in  employment 
with  the  Separate  School  Board,  and  since  no  evidence 
was  submitted  to  me  of  possible  loss  of  wages  suffered, 
I  find  that  I   cannot  recommend  that  compensation  be  paid. 
I  would  r a com ma nd  J"ua~  £«■»«>■■*•  «  -u,-,  n-r-f-o.ro 

Roman  Catholic  Separate-  School  Board  to  write  a  letter 
of  apology  to  lYl'rs.  Core  and  a  declaration  of  intent  to 
abide  by  the  Ontario  Human  Rights  Cede  in  future  employment 
policies  and  practises.     A  copy  of  this  declaration  of 
intent  should  be  sent  to  tho  Ontario  Human  Rights  Commission. 

ALL  OF  LUHICH  IS  RESPECTFULLY  SUBMITTED. 


7th  December,  1971. 


